
CONSENT
When providing care and support to vulnerable people our first aim should be to gain the consent of that person for any action we undertake on their behalf.
There are times when we are unable to gain consent because 

1.
the person is not able to understand relevant information necessary to make the decision;

2.
the person is not able to retain the information long enough to be able to make an effective decision;

3.
the person is not able to evaluate the information and make practical use of it; or

4.
they are not able to communicate their decision is any way.
If a person is unable to make a decision for any of these reasons then it is possible that they lack capacity to consent or make a decision for themselves.

CAPACITY

For a person to be legally said they lack the capacity or make a decision, we must first ‘take every practicable step’ to support that that person making the decision themselves. The law assumes that a person is able to make a decision for themselves unless it has been evidenced otherwise.

We need to need to be clear what the decision under consideration is, so that we can show specifically whether a person is functionally able to make that decision for themselves. 

We also need to know when a decision needs to be made, because if the decision can be delayed to allow the person to make it for themselves, then we should delay the decision.

The legal test to show that somebody is unable to make a decision for themselves is to ascertain
1.
the person is not able to understand relevant information necessary to make the decision;

2.
the person is not able to retain the information long enough to be able to make an effective decision;

3.
the person is not able to evaluate the information and make practical use of it; or

4.
they are not able to communicate their decision is any way.

This is generally known as the ‘functional test’ of capacity, and is the first stage of the mandatory ‘two-stage test’ of capacity directed by the Mental Capacity Act.

The second stage of the mandatory ‘two-stage test’ is known as the diagnostic test. Any person considering making a decision on behalf of a person unable to make a decision for themselves also needs to show whether:

‘the person has some kind of impairment or disturbance in the functioning of the mind or brain that is directly related to their inability to make the decision at the time it needs to be made’
 It is not enough to merely show that a person functionally unable to make a decision and that they have a relevant ‘impairment or disturbance’ – the condition must be the reason why the person is unable the decision.
i. Consent
If it has been shown that a person lacks capacity with respect to a specific decision, it might be possible to make a decision on that person’s behalf, under the procedures of the Mental Capacity Act.

There are certain specific decisions that cannot be made by third parties for people who lack capacity, such as:

•
Consent to marry; 

•
Consent to sexual relations; 

•
Consent to divorce; 

•
Consent to adoption; 

•
Consent to freeing a child for adoption; 

•
Voting; 

•
Discharging parental responsibilities

If an adult who is able to make decisions for themselves refuses the offer of intervention, the adult’s wishes must be respected. Failure to do so could potentially be an unlawful breach of their human rights.
For further guidance refer to the Mental Capacity Act [image: image1.png]


 and Deprivation of Liberty Safeguards [image: image2.png]
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